23FORR THA DYPARTMEWT OF
rORAL SESOTACES AND CONBERVATION
oOF TRE STATE OF HKONTANA

...i'.‘l

IN THI WATTER OF THL
g s G
PLYING J INC.
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The time period for filing exceptions, cbjections, or
corments to the Proposal tor Decision in thip matter han
avpired, Mo timely weitten excsptions wers received,
Therafors, the pepactment of Natural Rapourced and
conmsrvation hareby accepts und adopts the Findings of Fact
and Conglusiona of Law as contained tha August 2, 1999,
proposal for pecision, and incorporates them herwin by
gelarenca.

WHEREFORE, based upon the record narein, the Departmant
nakes the followingi

QADRE

gubject tc the temms, conditions, restrictions, and
limicatiens listed bolew, Deneficial Water Use parmit 41I-
109811 i granted te riying J Ing, 0 appropriate F1:1 ]
gallons pat minute up to &0 scre-feet of groundwater at &
point in the SEWEWKEWW of Baction 17, Township il North,
Range (3 West, in Lewls and Clark tounty, Montana. Thi

parmicbed uses are A0 gallens per minuta up to 40 lero-litt

of water for gonmergial and 120 gallons per minute up to 20
acre-fest of water for irriqation. The pnrﬁlttcg_plleq of
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use for the commerclal use 1 SEVSWHEWH and for the
irrigation use {g 8.00 acres in the sE®sWHeWY of section 17,
mownship 13 North, Range 03 West, Lewis and clark County.
Montana. The permitted means of ajversion is 2 well and
pump . The permitted pariod ot dlversicon for commerc$a1 uge
is from January 1 through pecember 31, inelusive of each
year, ha parmitted paricd of uge for irrigation ig from
May 1 through oetobar 31, inclusive of each year.

A. Thie permit 4y subject Lo all prior exlsting water
rights in the source of supply. Further, tnis permit is
aubjact to &0Y final datormination of exlating water rights,
as provided by Montana law.

B. The appropriancr shall ingtall & pepartment

approved in-1ine flow meter at & point in the delivery line

approved py the department Lo record the flow rate and
volume of water diverted. wWater nust not be diverted until
the required measuring device 18 in place and operating. om
a form provided vy the pepartment, the appropriator shall
xeep monthly written reccrds of the flow cate and volume
meaaursments and shall gubmit the records by November 30 of
aach year and upen request 3t other times during the year.
Fallure to gubmit racords may be cause for revocation ©T
modification of 4 permit oF change. The racords must be
gubmitted to the Water Resources Rregional oftica. contact
the regional office 1istad below ro obtain their current
addreas.

HELENA PHt 406-449-0944 FAR1 606-!02-9315

pinal Ordar
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The appropriater shall maintain the meapuring device so it
always oparates propsrly and measures Zlow rate accurataly,

C. This Tight is subject to Mont. Code Anm, ' B5-2-505
(2997) requiring all wells be constructed so they will not
allow water to be wasted or contaminate other water supr!ies
or spurces, and all flowing wells shall be capped or
equipped so the flow of the water may be stopped when not
being put to beneficial use. Th? final compieticn of the
well{s) must include an access port of at least .50 inch o
tha static leval of the wall may be accurately measursd,

D. The issuanca of this permit by the Dapartment shall
not reduce the Permittee’s liability for damages caused by
Parmittea's exsrcise of this permit, nor does the Department
in issuing the permit in any way acknowledge llabiiity for
damage caused by the Permittee’s -ercise of this permic,

NOTICE

The Departmant’s Final Order may o~ appealed in
accordance with the Montana Administra~i/e Procedure Act by
filing a petition in the appropriate :ourt within 30 days
after gervice of this Final 0: i~ .

If a petition for judiclal -+ = is filed ang a party
to the proceeding elects to have a written transecription
prapared as part of the record of “%c adninistrative hearing
far certification to the reviewing district court, the
requesting party must make arrangemants with the Dapartment

of Natural Resources and Consarvtion for ordsring and .

payment of the written transeript, It.no_requelé 18" nade,




the Department will tranemit & copy of the taps or the oral

procasdings to the district court.

Dated thias Lﬁaday of Eaptember, 1999,

8 L E 3
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ftults, Adminigtrator
ter Resources Division
Department of Natural
Reascurces and Consarvation
PO Box 201601
Helena, MT 59620-1691
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CERTIFICATE OF BERVICE

This is to certlfy that a true and cortact copy of the
foregoing Final Order was perved oh all parties 1listed balow
on this 3'&_ day of September, 1999, as follows:

BDG., INC

DOTTY HARDINGER

56 W 990 8

BRIGHAM CITY UT B4302

LARRY MARSHALL, LS
MT ASSOCIATES, TRC
4528 K¥WY 12 W
KELERA HT 59601

LAWRENCE L SICKERSON
1000 WILD WIND RD
HELRNA MT 53602

WANCY MMDERSEN, CHIEF

WATER .. GHTS BUREAU

DEPARTMENT OF NATURAL RESOURCES
ANT CONSERVATION

PO BOX 201601

HELENA MT 59620-1601

TERRI MCLAUGHLIN, MANAGER

JIM BECK, CES

HELENA WATER REBOURCES
REGIONAL CFFICE

DEPARTHMENT OF NATURAL RESQURCES
AND CONSERVATION

PO BOX 201601

HELEMA MT 59620-1601

Mandi Shulund
Hearings Asslstant -

Fitel Order T L
applicantion 431-105511 by Flying J




.,

()



BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OPF THE STATZ OP MCNTANA

LA T B

IN THE MATTER OF THE ] PRCPOSAL
APPLICATION FOR BENEFICTAL } FOR

PERMIT 41I-105511 BY } DECISION
PLYING J INC. H

LA R R Y
Pursuant to the Mortana Water Use

Act and to the contested

case provisiona of the Montana Administrative Procedure Act, a

hearing was held on April 27, 1993, irn Helena, Montana, to

determine whether a Beneficlal Water Use Permit should be grantegd

te Flyirng J Inc. for the above-entitleqd application under the

criteria set forth in Mont, Code Ann.
{1887} .

§ B5-2-311(1}) ang (5)

APPEARANCES
(Applicant) appeared at the hearing with Dokty

Hardinger Presenting testimony.

Flying J Inc,

Larry Marshall, Civil Engineer

with MT Assoclates, Inc.; David Hoerning, Lang Surveyor with MT

Associates, Ine,; Larry Wycoff, Certifled Water Operator with MT

Associates Inc,; Terry Lindsay, Lindsay Drilling; and Mike

Kaczmarek, Geologist with Morrigen Maierle, Inc., appeared at the

hearing as witnesses for the Appllcant,

Cbjector Lawrence Sickerson appeared at the hearing in
person,

Proposal for Declzion
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sim Back, Civil Engineering Specialist {CES) with the Helena
Water Resourced Regional Offlce of the Department of Natural
Resnurcesz and Corservation {Department) ., attended the hearing,

EXHIBITS

Applicant offered 15 exhibits for the record. All., except
Exhibit 6, were accepted without okjectlion. The Hearing
Fxaminer declined to accept Exhibit 156 because there was a copy
in tha £ile which is a part of the record, Applicant d4id not
offer Exhibits 8 and 9., Objector offered no exhibits for the
record. -

Appiicant’s Exhibit 1 is a water surface map preparad by MT
Asseciates, Inc. Thia map showe the gradient and flow direction
of the groundwater in the area of the proposed project.

Applicant's Exhibit 2 is a spreadsheet showing the watex
elevations of various wells and locatlons.

Applicant’s Exhibit 3 consists of 12 pages and are
laboratory analyses of water samples.

Applicant’'s Exhibit 4 consists of two pages which are the
data from the irrigation well during the aquifer test.

Applicant’s Exhibit 5 consists of eleven pages, The Eirst
page is a copy of Objector sickerson’s well log. The remalning
10 pages are reports from the Groundwater Informatlon Center
database of the Montana Bureau of Mines and Geolbqy.

Applicant’s Exhibit § consists of two pages. The first paqe'
is a copy of a topegraphic map of the prolect areﬁ_aﬂd

Proposal for Decisicn
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surrounding area. 7The second page is an enlargement of Section
17, Township 11 Nerth., Rangs 03 Wast, Toawis And Cluww Qounty:

Montana.

Applicant’'e Bxhibit 7 is a survey map showlng the leocation
of the proposed project and the property fecatures cf the area.

Applicant’s Exhibit 10 consists of two pages which are
:cpiés of portions of a USGS map upon which has been imposed the
alritude and configuration of the shallow potentiometric surface
and location of selected wells in the Helena areea taken from the
Briar and Madison Report.

applicant’s Exhibit 11 is a contour map which shows an
urderground drain plpe [the dashed line running east and west
installed by the BLM. This drain pipe runs under the proposed
project site.

Applicant’'s Exhibit 12 congists of two pages. The first
page is a map ghowing the fauit distribution of the Helena Valley
as mapped by Stickney and Schmidt. The second page is a geologic
time scale.

Applicant’s Exhibit 13 consists of three pages. The first
two pages are a letter to Larry Marshall from the Departyent of
Favironmental Quality dated January 12, 1999, The third page i
the Phoaphorus breakthrough ralculations.

Applicant’'s Exhibit 14 consists of 10 pages and a large map.
These documents were assambled ap the criteria Addendum to
Applicant’s application for beneficial water use permit.

eropcsal for Decisicn
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Applicant’s ¥xhibit 15 consists of two documents. The firar
document consists of eleven pgqes which ara narratives.
calculations, charts, end dlagrams of the standard operaticn
procedures of a Flying J Travel Plaza and specifics cn the
proposed Flying J Travel Plaza in the Helena Valley. The secord
document. is the Cperations and Maintenance Manual for Flying J's
Oil/Water Separator.

Applicant’s Exhibit 17 is a copy of a rap showing the
geologic formations in the Yelena Valley,

The Hearing Examiner, having reviewed the record i= this
matter and being fully advised in the premises., makes the
following:

ERFLIMINARY MATTERI

During the testimeny of Terry Lindsay. Cbhiector moved to
strike the portion of Mr. Lindsay's testimony which stated
Objector's water would be from a different agquifer as hearsay.
The Hearing Examiner took the matter under adviaemeﬁt. The
Hearing Examiner now denies the motion to strike on the basis
that Mr, Lindsay's testimony was not hearsay--he tegstified about
nis own observations about groundwater occurrence in the area,
Mr, Lindsay is well qualified ko testlfy about such matters. He
has completed course wark in both geology and hydrolegy in
pursuit of hias Bacheler of Sclence Degree in Foreatry
Engineering, and has been in the well drilling business in the

Helena area for 35 years, drilling many wells in both the bedrock

and alluvial aquifers here at isasue.

Proposal for Deciaion
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Also during the haaring Objector moved to leave tho record.
open until DEQ can be contacted to verify the non-degradation
requirements have baen sumpletad, The Hearine Buphthny ARRLRR
tha mutipn‘hncauso the criteris for lssuance of & banafiolal
water uss permit can be proved whether or not the DEQ has made
ite non-degradation deturmlnatioﬁ. objector raises concerns
about leaky fuel tanke and stormwater runoff that are for tha
mosk part unrelated to removal of groundwater from the propoeed

well and tharefors ara not under DNRC'w purview. To tha antant -

shax Objacseyv 1 allewing Whak tpp wallh may baANBAS A FriAnt R FAF
:heh copelrn is addressed by i

opnteminaLing the aQULESE:
conatructing the well according to ¢
r Well Contractors. ses Title 37, )

ha laws, rules, and atandarde

of the Montana foard of Wata

chaptey 43, Mont. code Ann. 119970,

mhis is not Lo BAY that Ocjsotor's concernd about the risk

o tha agquiter prasanted by cbysctor’s projmat are not valid, o ‘ W

That risk is the vary reason for the DEQ'e regulation of
ter dischargs., However, the

uynderground fuel tanka and stoIMWa

OMRC has neither the jurisdiecion nor sxperctise to svaluate those . ,:’

concarns.
. it
1, Application for Baneficlal Water Use Permit 411-105511 '

ame of and signed by Senald E. and Sharon I. rerriter was

in the ni

filed with the Department on July 24, 15998, {Department file.}

2 Pertinent portions of the application were published in Touge :
; .

the Independent Record, 3 NewWspapar of general eirculation in tha

gropossl for Dacliich
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area of the source, on Dacenber 1§, 1998, Additionally, the

Department served notice by first-class mail on individuals and
public agencies which tha Department daterminad might be
intereated in or affected by the application., One objection to
this application was received by the Department, ApﬁlicAnt wasg
notified of the objections by a letter from the Department dated
January 13, 1999,

Aftar thiy application was published, the property was sold

" to Plylng J Ine¢. and s Water Right Transfer Certificate was filed

with the'Depurtment on April 30, 19535. This Propesal reflects

the change in ownership. (Depaztment £lla.} O {. - -;

3. Applicant aseeks to apprepriate 200 gallons per'minuta up

to 60 acre-feet of groundwater at & polint in the SB¥SW:. "7 of

gection 17, Township 11 North, Range 03 West, in Lewls and Clark

County, Montana. The proposed uses are 80 gallons per minute up

to 40 acre-feet of water for commercial and 120 gallons per

minute up to 20 acre-feet of water for irrigation. The proposed

place of usa for the commercial use is SEKSWMIWW and for the

irrigation use is 8,00 acres in the SEXSWKSWX of Section 17,
Township 11 North, Range 03 Wast, Lewls and Clark County,
Montana. The proposed meana of diversion is a well and pump.
The proposed period of diversion for commercial uee is from
January 1 through December 31, inclusive of each year. The

proposed period of use for irrigation is from May 1 through

October 31, inclusive of asach yeur. (Department flla.}

Proposal for Declsion
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4. Applicant haa proven by a preponderance of evidence
water is physically and legally availablg in the source of supply
at the proposed point of diversion at timea when the water ¢an be
put to the use proposed by Appllcant in the amount Applicant
seeks to appropriate and that during the peried in which
Applicant seeke to appropriate, the amount requested ls
reaponably available,

Terry Lindsay of Lindsay Drilling pertormed a 24-hour pump
test using an existing irrigation well located approximately 500
feet northeast of the proposed well and taking water from the
same aquifer. The well produced 100 gallons per minute with a
28.6 feet drawdowq. The recovery after pumping ~essed was
extremely fast indicating abundant water. During the pump test,
the well at the Grubstake Restaurant and Lounge, located
approximately 400 feet scutheast of the proposed wall, and the
well at a farm house, approximatedly 900 feet southwest of the

proposed well, were monitored and showed no effect from the

pumping of the irrigation well. The small cons of depression

indicates the large quantity of water available.

Applicant's consultants have reviewed the Btickney ';Lrt‘
{1987) and the Briar and Madisen report (1992)! and have b
determined tha flow through the ares to be 190,000 gallons per

day and the amcunt of water Applicant would use would ba, during

‘Michasl Sticknay, a Jeclogist with the Montana Bursau of Minas and .
Geclogy, compiled a-raport on the Quatarnary geology.of the Helena. valley. &
The report was published in 1987, Briar and Madison, gealogints with tha .
US Geologic Survey, prepared a report titled Mydrogeclogy of the Helena Vallay -
Fill Aquifer System West Cantral Montana which was published in 1932 5 2

Proposal for Dagision
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high peak flow for completa irrigation and commercial usa at the
proposed project,- 55,000 gallona per day, (Appllcant’s Exhibits
10, 12, and 17, and - tantimony of Terry Lindsuy, Mike Kaczmarek,

~and Larry Marshail.)

w5,  Applicant has praven by a preponderance of avidance the
wat-r rlght- of a prior appropriator .under an axisting water
ziqht, a certificata, a permit, or & state watar resarvation
wotld not be adversaly affected. o
1 There'are-tﬁraa walls with watar righte of record in the

gams quarter saction as the proposed well. Two of tha!u walls

have Q-latc: priority date, March 19, 41999 and January 13, 19599,

than the-pfiority date of this application.’ The third well

balongu to Applicant.

‘'There sre two pendinq applicationu !o: beneficinl water use
permits in’ the ‘Area. - Zoth were. submitted by Applicant. .- There
are no qréundwnter rauervntionu-in this area,

: During :he pump test, the well at. the Grubsztake Restaurant
and Lounge and the well at the farm house, were monltor-d and -
ahowed no effect £rum the pumping of .the-irrigatien: woll.. 1t
thess wells were not- affected. it is unlikaly that othar wells
located.farther away would ba: a!fectod.n

- A® ptnviaully stated’ 1n rindinq o! llce & Abovo. thozc 1.

ll for Dac
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the alluvial aquifer so tha water flows from the bedrock aquifer
to the alluvial aquifer. Alsg, the groundwater in the alluvial
aquifer flows from weat to east, Objector’'s wall is located
northwest of the proposed well. Thus, Objector would withdraw
his waﬁat before it gets to Applicant. Ir effect, Chjecter is
upstream from Applicant 8o Objector'sa senior water rights, at
least in terms of quantity, would not be adversely affected.
tapplicant’'s Exhibits 1, %, 6, 10, and 17, Department flle, and
restimony of Mike Kaczmarek, Terry Lindsay, David Hoerning, and
objector.)

6. Applicant has proven the proposed means of diversion,
construction, and operation of the appropriation worke are
adeguate,

The design of the project would be completed by a
professicnal engineer and cenatruction of the project would he
under the supervision of a profesalonal engineer, The we)l would
be constructaed by or under the pupervision of a licensed water
well contractor according to specifications for a public well as
set forth in the Department of Environmental Quality Rules, Title
16, Chapters 1§ and 20, Mont. Admin R. {1997}.

Applicant proposes to install a Departmant- approved in-line
flow metar at & point in the dellvery line to record the flow
rate and volume of water divaerted and to keep monthly written
records of the flow rate and volume measurements., The

appropriator would maintain the measuring devices so it always

Proposal for Decision
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cperates properly and measuras flow rate accurately. [Department
file and testimony of Mike Kazmarek and larry Marshall.}

7. Applicant has proven by a preponderance of evidence that
the proposed use of water is a peneficial use of water. The
proposed uses, irrigation and commercial, are beneficial uses,
Mont. Code Ann. § B5-2-102{2}ta) {1997). hpplicant’'s
calculations show the flow rates and volumes requested for these
uges are reasonable, (Department file.}

8, Applicant has proven by a preponderance of evidence it
has a possessory interest, or the writtean consent of the person
with the possessory interest, in the property where the water is
te be put to beneficial use. Applicant owns the property where
the water is to be put to beneficlal use. {Department. file.

5. Applicant has proven by a prevonderance of evidence the
water quality cof a prior appropriator would not be advarsely
affected.

with the initiatlcn of each irrigation season, Objector’s

water supply becomes clouded by fine sediments and is less

palatable, This condition is probably not caused by increased

pumping from the auqgifer. The Helena valiey Canal ie located
very near Objector’s home and crosses the bedrock there, The
Helena Valley Canal is noted for its leakage. The bedrock i3 not
a solid formatien and, in fact, has been described as broken
shale. The water from the canal leaks into the bedrock and is
most likely respensible for the cloudinessa exparienced by

Objsctor during tha irrigation season. While the alluvial

Proposal for Deciwion
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aquifer is highly permeable, it is still down gradient of the
bedrock aguifer where Objector obtains hiz water.

11. MWo ohjections were filled by tha Departmant of
Environmental Quallty or a local water quality district that the
proposed uge would not be subsic-tially in accordance with the
claspification of water set for the source ot puprly pursuant to
Wont. Code ARR. § 75:5-301{1). Mor were oblections filad
relative to the ability of a discharge pormit holder to patisfy
effluant limitations of that permlt.

pased upon the foregolng Findings of Fact and upon the
record in this matter, the learing Examiner makes the follcowing:

CONCLUSIONS QF LAN

1. The Department gave proper notice of the hearing, and
all relevant substantive and procedurzl requirements of law or
rule have been fulfilled; therefore, the matter was properly
before the Hearing Examiner, See Findings of Fact 1 and 2.
Mont. Code Ann. § 85-2-307 (1897).

2. Applicant hag mat all the criteria for issuance of a
beneficial water use permit. See Findings of Fact 3 through 11.
Mont. Code Ann. § B5-2-311 (1897).

WHEREFORE, based upon the foregoing Findings of Fact and
Conclusions of Law, the Hearing Examiner makes the following:

EROPOSED QRDER

Subject ko the terms, conditions, restrictions, and
1imirations listed below, Beneficlal wWater Use Parmit 41I-10%511
is granted to Flying J Inc. to appropriate 200 gallons psr minute

Proposal for Desision ) X
Applicatien &11-105511 by Flying X rage 11




PRI

A e

=

up to 60 acre-feet of groundwater at a point in the SEYSWYSWY of
Section 17, Township 11 North, Range 03 West, in Lewis and Clark
County, Montana. The permitted uses are 80 gallons per minute up
to 40 asre-feet of water for commercial ard 120 galicna per
minute up te 20 acre-feet of water for irrigation. The permitted
place of use Eor tha commercial use in SENSWWSWK and for the
jrrigation use is 8.00 acres in the SEYSWKSWH of Section 17,
Township 11 North, Range 03 Weat, Lewim and Clark County,
Montana, Tha permitted means of diveraion is a well and pump.
The permitted period of diveraion for commarcial use ia irom
January 1 through December 31, inclusive of each year. The
permitted perjod of use for lrrigation is from May 1 through
October 31, inclusive of each year.

A. This permit is subject to all prior existing water

rights in the source of supply. Further, this permit is pubject

_to any final determination of existing water righte, as provided

by Montana law.

B, The appropriator shall install a Department approved in-
line flow meter at a point in the delivery line approved by the
department to record the flow rate and volume of water diverted,
Water must not be diverted until the required measuring device is
in place and operating. On a form provided by the Department,
the appropriator shall keep momthly written records of the flow
rate and volute measurements and shall submit the records by

November 30 of each year and upon request at other times during

the year. Failure to submit records may be cauze for revecation

Propoan) for Decimion ’
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or modification of a permit or chaage. The records must be
submitted to the Water Resources Regional Office. Contact tha
regional office listed below to obtatn their current address.
HELENA PH: 406-449-0944 Fax: 406-442-9315

The appropriator shall maintain the measuring device go it always
operates properly and measures flow rate accurately.

. This right is subject to Ment. Code Ann. § 85-2-505
{1997) requiring all wells be constructed so they will not allow
water to be wasted or contaminate other water supplies or
gources, and all flowing wells shall be capped or equipped so the
flow of the water may be stopped when not being put to beneficial
pse. The final completion of the well{s) must include an access
port of at least .50 inch BO the static level of the well may be
accurately measured.

D. The lssuance of thia permit by the Department shall neot
reduce the Permittee's liability for damages caused by
Permittee's exercise of this permit, nor does the Department in
issuing the permit in any way acknowledge liability for damage
caused by the Permittee's exercise of thls permit,.

HOTICE

This proposal may be adopted as the Department's final
decision unless timely exceptions are filed as degeribed below,
Any party adversely affected by this Proposal for Dacision may
file exceptions with the Hearing Examiner. The exceptiona must

.pe filed and served upon all parties within 20 days after the
proposal is malled. parties may flle responses LC any exceﬁtion

Fropasal for Deoisien
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filed by another party. The re¢sponsas must be filaed within 20
days after mervice of the exception and coples must be sent te
all parties, No new evidence will be conaidered.

No final decision shall be made until after the explration

of the time period for filing exceptions, and due consideration

of timely ekcepticns. responses, and brlefs.

Dated this Zud day of August, 1999.

vivian A. Ligl

Hearing Offic

Water Resources Divisicn

pepartment of Natural Rescurces
and Conservation

PO Box 201601

Helena, Montana 5962¢-1601




This certifles a true and correct copy of the Proposal for

Decipion was served upon all parties listad below this Z_ﬁ_fﬂ day

of August, 1995, as folliows:

PDG, INC
DOTTY HARDINGER

S0 W 9%0 8

DRIGHAM CITY UT 84302

LARRY MARSHALL, L§
MT ASSOCIATES, INC
4528 KWY 12 W

HELENA MT 55601

LAWRENCE L SICKERSON
1600 WILD WIND BD
HELENA MT 59602

NANCY ANDERSEN, CHIEF
WATER RIGHTS BUREAU
DEPARTMENT OF NATURAL RESOURCES L w S
AND CONSERVATION Y ;
PO BOX 201601
KELENA MT 59620-1601

oo

TERRI MCLAUGHLIN, MANAGER : -
JIM BECK, CES N
HELENA WATER RESCURCES ~ . e
REGIONAL QFFICE g

DEPARTMENT OF NATURAL RESOURCES
. ol AND CONSERVATION
BT PO BOX 201601

gk HELENA MT 53620-1801

Mandi
Hearings
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